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Twe cxders extending the time Zcr the Board to detarmine
whether to accept, medify or reject the propused findings of Teet
and conclusions of law c¢f ALJ Klinger were secured from the OAL,
Pursuant to the most recant Order entered February 6, 20032, tre
period of time for the Board to consider the exceptions of the
parties and render a final decision in thea matter was extended
throuah April 17, 2003.

On Fekruary 7, 2083, Respondent Zahl Tiled a 72 page
brief in which he raised eleven exceptions tc the proposed initial

decisiun of ALJ Klinger.® The Attorney General filed a ninety-nine

2 The spacific exceptions (ag catalsgued in point haadings)
raised by respondent were the Zsilowing:

1. It was errer for the ALJ to grant summary decision withont
holding a Dxeﬁa“y bearing on tke critical issues of inteat and
state ¢f mind as to the alleged Medicare billing wvielazinns
andynisrepresenbatlon In connection with disability insurance
clams. There were substantial guestions of fact that esild
not he resolvec on affidavits in that regard,

2. The ALJ profoundly erred in reaching a cenclusien as te
Dr. Zahl’'s conduct being “knowinyg” in connection with the
Medicare billings besed solely on the Fair Hearing Officer’s

gecision,
3. The ALJ apgplied the wrong standard for the determination
of dishonest conduct that viclates NJSA 45:1-21 (k)

4. The ALJ incorrectly ceoncluded that there was a vielati
of Medicare billing requiremenLs. The provisiens of t
wedlcare Act and regulations set forth at §414.46 do n
prohibit overlapping time charges :f the anesthesiologi
wnrks alcne.

The ALJ incorrectly used the doctrine of collateral
:e in determining that Dr. Zahl had impreoperly obtained
ility insurance benefits under his policy.

A The assarted misrepreser :a';ors as to Dr. Zahl
disability benefit claims are Lakern out cf the centext 1n
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page reply brief and an accompanving appendix on February 28, 2003.
Botk parties appeared before the Board crn Marzh 12, 2033, and beth
counsel were ther afforded an opportunity to present oral argument
on tte excepticns. John Zen Jackson, Isg., ¢f Kelison, McBride,
Jackson. & Muxzphy appeared and argued on behalf of respondent Zzh

Deputy Attorney General. Douglas J. Harper appeared for the Attorney
General of New Cersey. A hearing at which respondent was afforded
an cpportunity to present written and <estimonial evidence N
mitigation of pena’ty was also held befere the Board on March 12,

2003,°

which the representations were made.

7 The ALJ's findings ¢f the creation of falseée patient
records resulting from time entries is not supported by the
credible evidence.,

8. The insertion ¢ cther anesthesiologists" names by 3r.
Zahl €id not create Talse records or vioclate the EBoard’'s
record-keering reagulation In a fasnion justifying zevocation.

9. It was error to limit the cress-examinaticn of the sole
witness Brittle ON the alleged wrungful reteation of double
payxents.

10. There was no evidence to support the knowing wrongful

retention of the double paymenlt iu connection with the July
1987 treatment of patient GOH,

1% The charge of professional misconduct and lack of
character for licensure iz unfoundea.

3 On March 11, 2003 (the day before the sciaeduled hearing), a
letter was received from Robert J. Conreoy, Leg.,, counsal for tnhe Madical
Seociety ¢f New Jersev, asking that the Medical Society be granted leave
to participate as an amicus curige iu tae procecding (it is nnted that
Mr. Conroy previcusiy repregented Dr. Zahl ir his individval capacity in
these same proceedings). Wwithin the letter, the Medical Scciety argued
that they should be granted leave to participate as an amicus becauge of
a perceived chilling eftect that any action against Dr. Zzhl’s l:icanse
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Determination to Adopt Initial Decision of ALJ Klinger

On review and consideration of the written submissicns
and written and oral arguments of the parties, we Rave concluded
that cause exists to adept, essentially in ItS entirety, the
recommended findings of fact and conclusiens of law sat ferth in
the Initial Deciz:on. We are satisfied that ALJ Klinger’s decision
to grant summary decisicn on Counts 1, 2 and 5 of the Amended
Comrplaint was scundly srtered based not only on facis that ware not
im dispute, but also upon cenclusiens of law that were logically
predicated upsn tha factual £findings made. We are similarly
satisfied that ALJ Klinger'’s extensive findings on Counts 3, 4, 6
and 7 are uverwhelmingly supperted by the record below, znd that
her concilusions of law <re similarly soundly based upor 1f not
dictated by the f£indings made, Finally, we are satisfied that her
conclusion that Dy, zahl failed %o maintair good moral character
{Count 8) is apbundantly supgported by the multiple findings made
concerning misdeeds committed by Dr. Zahl.

We explicitly nete that this is & matter where ws have

afforded paxtieular ceference to the decision-making of the ALJ,

would have Or. the willingness of individual practitioners te participate
in the Medicare svsten [(the Medical Scciety"s petition only addressed the
Medicare issues, arnd did not suggestL that the Zociety had ary poasition
on the remazinder of findings made by ALJ Kiinger). Pricor tc commenciig
argument on the exceptions, we aucepted oral argument from rhe parties
on the Medical Socziety’s application (the Medical Society did nat appear
before the Boaxzd). we then denied the Mediecal 8c¢ciety’s perition, both
for reason of 1ts untimeliress, ard because NO showing had been made that
the Bpciety rad a signifieant interest in the outcome of this case or
that anv claimed interests of the Society would not be adequazely
advanced and representec oy Dr. Zahl,



for reason that the Initial Decision is, in 1

n

rge measurs,
fundamentally grounded wupon and underpinned by c¢redikilicy
judgmente, and for the additional reason that the declisiovn-making
that the ALJ engaged In did not gererallv involve or reguire
application of particularized nedicai knowledge or expertise, With
regard to our observaticn regarding credibility determinations, we
explicitly note that ALJ Xlinger’s ultimate conclusions rest
inexorably upon the determinations sha made concerning the
believahility of tne witnesses whe testified, Specifically, ALJ
Klinger repeatedly found tnat the witnesses who appezred for the
AlLtorney General testified credikly, and that Dz. Zahl’s testimony
was not credilble [indeed, ALJ Klinger found Dr., Zahl’s testimony at
varicus points to be “sell-centradictory and inconsistent”, Initial
Decision (“ID”) &t p. 39 and wov ke “evasive, convoluted and
contradictory”, ID &t p. 351]- ALJ Klinger's credibility
determinations fcrm & substantial gredicate :tor her recumuended
decision. While we would urgueszionably reach the very same
credibiiity determinations based on our review of the transcripte

of testimony alone, we note that credibility judgments necessariliy

[47]

re best made by the trier of fact, who has an opportunity nect only
to hear the testimony Of witnesses, but alse %o evaluate first-hand
the demeanor and helievability of witnesses,

Acdditionally, we note that we have placed great weight
and reliance upon Lhe recommended Initial Necision ¢f ALJ Klinger
in this cese because the vast mejority of isesues that she was asked

J
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te consider and op-ne upon were issues that did net regquire
resolution by the application of particularized medical knowledge,
gather, ALJ Xliinger was generally required tec datermine wheihsr
particular conduct engaged in by Dr., Zahi was or was not dishcnest
and whether or not that conduct would or would not support the
imposition ¢of disciplinary sanctien pursuant to N.J.S.A. 45:1-21
() and (e). The parties specifically stipulated that tnhe safety
or the quality of Dr. zahi’s medical practiee was not an issue (ID,
p.2), and thus any need to filter review of this matter through the
cellective madical expertise or knowledge Of members of this Board
is minimal (excepting the review of the charges involving record-
Keepinyg violations #e< forth in Counts 3 and 4) ..

Although we have noted above reasons why we believe
particular deference should be allorded the ALJ' s decision in this
case, we should peint 2ut that we have nonetheless carefully
reviewed and zanalyzed the exceptions filed by respondent and Lhe
record belew, and are independentlv satisfied that the initial

Decisisn should be affirmed. W thus adopt, with c¢re minor

1. proposed findings of fact and conclusicns of law

2]
4]
&)
[,
Fh
’_l-
L
i)
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-
O
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within zaid Decision. The only modificztion we deem nscessary o

= In max:ing the above sLatements, we are awares fthat expert

medical testimony was cffered by the parties on the questlon whether Dr.
Zahl’s record-keeping methods were in accordance cr at variance with
accepted record-kesping practices. No medical expert testimony, however,
was cffered on the remainder cf =—he charges, and therefors all charges
other than those set out in Counts 3 and 4 were resolved by ALJ Klinger
without reliance upcn any medical tesiLimony,

L]
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make is to vacate the preposed cunclusion on Count 5 of the
cocmpiaint that Dr. 2Zahl’e conduct constitulLed the use and
employmenz of fraud, false promise and false pretense (ID, g. 5C).,
Rather, that cenclusicn S specifically modified so that it is
limited to a gonclusion that Zahl’s conduct cornstituted the use and
employment of disheonesty, deception and misrepresentation in
vielation of N.J.S.A. 45:1=2i(») and professional misconduct in
violation o N,J.S.A. 45:1-21(e). The abeve modifica+«ion is made
only so as to conform the conclusions which ALS Klinger made when
ena entersd partial summary decision en Count 5 {at which time shel
deczlined €O reach the question whether Dr. Zahl’'s conduct
consllituted fraud! w-.th the coemclusinrs reached at zhe time the
Initial Decision waes entered. Given that no additional testimony
was taker. on tne issues raised within Count 5 from the time af
entry of the summary decision QOrder <¢ the time of entzy =f the
Initial Decision, we assume that the finding within the Initlial
Decision that respondent’s conduct constituted fraud was an
inadvertent misstaterment.

Rejection ¢f Exceptions Ralsed Dy Respondent

While we find the initial decision to be cempelling and
firmly grounded on the evidence before the Scard, we will herein
briefly address *he exceptions ra:sed by resgpondent within his
vrief. Respcndent’s £irst six exneptions focus upon tne entry of

summary decislon ovn Sounts |, 2 and § of the eomplaint. Although
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It is the ease :that we initialily rejected the Attorney Ganeral’se
pplication for summary decision on Counts I and 2 in August 1099
(see Crder Denying Motion for Summary Decision, Filed Cecembe: 8,
1999;, ang ordered that those charges be referred tc the ZSAL :cr
plenary hearing, that applicatien was mads prior to the holding of
a fair hearing before Medicare Hearing Officer (“MHO”) Debra Jo
Eckert focused upon the same claim and conduct which formed the
predicate for the Attorney General’'s complaint against respondent,
and the entry of a decision on June 4, 2201 by MHO Eckert which
found that Dr. Zahl’s submission of nirnety seven claims to Medicare
invelving overlapping time pariods for anesthesia services violated
Medicare zegulations and billing guidelines.® The MHO’s decision
thus addressed the very same conduct which was the subject of the
complaint before this Board involviunyg Dr. Zahl, and fsund that
conduct to have violated federai law and regulaticns.

As outlined convincingly in ALJ Klinger’'s opinion, her

decisicn to enter summary decision on Counts and Z was basea on
her conclusion that the MHO's cpinion was in fact dispesitive and
directly supported conclusions that Dr. Zahli’s conduct constituted

dishonesty, decepticn and misrepresentation and professicnal

L]

The decisicn of Mﬁo Eckert was later affirmed £s7lowing an
appeal and & seszend hearirg conducted before the Scocial Security
Administration by Administrative Law Judge Dennis OfLeary While ALJ
O'Leary’s opinlow was pot available at the time that ALJ &l_“ger entered
sumnary decision on Counts 1 and 2, that opinien in fact cnly huttresses
the conclusicn reached by ALJ Xlinger that sunmary decisicn was
apprepriate on Counts 1 and Z.
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misconduct, which in turn provided ygrouncs for disciplinary action
against respondent pursuant €O NI S.B., 43:1-22(b) eand N.c.8 A,
45:11-21(e). ALJ Klinger thus found, based upon the M{HU e declsicn,
that Dr. Zzahli had vioclated Medicare regulztions and guidelines in
submitting claims for overlapping time periods and that Dr. Zahl
submitted claims knowing that the claims violated those regulztions
and guidelines. Had the MHC’s opinion been rendered and ava.lable
when this matter was first presented to us on metion for summary
decision, we too weuld have found the opinion dispositive, and we
too would have ther entered summary decision or those matters
raised In Ceunts I and 2 of the complaint.® We therefore reject

any excepllion raised by rcespondent that suggest that it was error

i

for ALJ Klinger to have relied on thc decision made by MHO Eckert
or that it was error not to have held « plenary hearing upon the
allegations set forth in Counts 1 and 2 Of the compleint.
Xespondent also cliaims that ALJ Klinger erred by entering
sumrary decision and nct conducting hearings on the issues of Dr.

nahl’s intent and state of mind (on these claims set out in Counts

. F Indeed, we note that wrnen denying the summary decision motion
IN December 192%, we suggested thal Lhe trial of ipguas related fn the
Medicare claims at ths Office of Administrative Law would “not focus an
the factual guestion of what was submitted, but inetead shevld facus on
the related .egal question of whether those claims in fact constituted
violations of Medicare statutes, reyulationa or guidelinas sufficient to
support a conclusion that zespondent engage5 ir acts that would support
the impoesitisn of disciplinary sanclion ageinst him pursaant to N.J.S A,
45:1=21 (by and/or (=).” See Board Order Derying Motion for Summary
Decisicn, filed December 8, 1283, p, 9. We are saotisfied that “ha need
for any such hearing was obviated upon the issuance of MHO Eckert’s
decision.
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l, 2 and 5 concerning the Medicare and dicability insurance
claims), Although the Attorney General cherged that Dr. Zahl’s
conduct constituted fraud, ALJ Klinger dic not f£ind it necessary to
reach ard did not make any determinations upon said claim. While
an argument tan be advanced that need may have existed for some
form of hearing had ALZ Xlinger sought to determine whetner Dr.
Zahl’s conduct was fraudulent, that need was obviated by her
decisicn to limit her holding to findings that Dr. Zahl’s conduct
constituted dishonesty, deception and misresresentation. We reject
Dz. Zahl’s conmtantion that a plenary hearing was necessary to
establish his state of mind before such a conclusion could be
reached, and ars iastead satisfied that an ample record existed to
support the conclusicns ALJ Klinger reached that Dr. Zahl made
misrepresentaticrs and ctherwise engaged in dishonest and deceptive
conduct.’

Respenaent, in his fourth exception, argues that the ALJ
inceorrectly concluded that he viclated Medicare bPkilling
reguirements. He instead argues that the provisions of appliicable
Zederal statutes end regulations de not prohibit overlapping tine

charges. We herein poin:t out that the argument respondant now

-

The above discussion congerning the absence of need for
vlenary hearings is intended to address all exsaptions raised hy Dr, Zahl
which suggest that ALJ Klinger erred by not holding plenary hearings
directed at ascertaining respordenlL’s state of mind. Specifically, we
reject exceptions 1, 2 and 3, which we view as interrelated and to all
suggest that ALJ XKlinger committed error by not holding additiocnal
hearings tc seek to establish Dr. Zahl’s state of mind at the. time he

-

engagecd in the conduct charged in Counts 1, 2 and 5,

10
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seeks tc make =o the Becargc 1is Lhe very argument that was
necessarily reiscted by bosth MHO kckert and ALJ ©’Leary. The
federal agency possessing primary Jjurisdiction on Medicare
guestions thus rejected respondent’s arguments, and principles ot
zomity and deference teo administrative interpretation of an
agency’s own regulatien compel that this Eoard not reach a contrary
result.

Witk regar< to Count 5, ws are satisfied that an adequate
predicate existed for Judge Xlinger to conclude, as sne did, that
the statemanss made by Cr. Zahl 1O the Equitable Life Assurance
Company (ELAS) were dishonest, misrepresented fast and were
deceptive. Indeed, It IS clear and bevand reasonable dispute that
Dr. zahl repeatedly :represented to hies insurance carrier that he
could not perform anesthesia procedures which he in fact repeatedly
performed. The record ceonvincingly and unquestiouably establishes

that the statements made by Dr., Zahl to ELAS were false, The

made te Dr. Zahl by ELAS followirg Dr. Zahl's submission of the
referenced statements, L. Klinger concluded that the aissue
whether Dr. Zahl was in fact “d:sazblec” as that term was defined
under the policy was irrelevant, and she instead properly feocused
or. the issues whather the statements Dr. Zahl made were dishonest.
We affirm ALJ Klinger's cornlusion, and reject respondent’s claim
that we need Lo analyze thc stataments in some context other than

the context of whether or not Lhe statements were ebjectively false
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(see exception 3), rrurther, we pulnt cut that we are satisfied
that an ample and ccompelling predicate exisLled to suppert ALJ
Klinger’s determination, as these can be n¢ reascnable guestion
that Cr, Zahl made repea*ed and stark lies, and that nis conduct
provided basis for disciplinary sanction pursuant to N..J.§.&, 45:1-
21 (b) and {2).

We similarly reject respondent™s contenticn that ALJ
Kiinger Incorrectly ussc the doctrine of collateral estoppel in
determining that Dr, 2Zahl had improperly obtained disability
insurance benefits under his policy (gss excepticn 6). Rather, as
noted above, we read ALY Klirger’s decision to state that her
determination zhat Dr, Zahi made dishonegt statements %o his
insurance carrisr was :rogted Iin zan analysis of the statements Dr,
Zahl made and the basic and i‘rrefutable dishonesty of said
statements, ALJ K.inger's cdeclsicn wWas nol cdependent upon any
determinaticons made it! other fora or indead even upon the guestion
wnather or NOt Dr. Zahl was “disabled” as that term was defined iIn
his pelicy with ELAS. We thus point out that ALJ XKlinger
specifically stated that she fcund the finding made in the New York
equitable distribution matter “cumulative to the contemporaneocus
patient regcrds and Medicare claims” [(emphasis added, OQrder
Cranting Partia'® Summary Decision, . 14), and r=’ect responcent’s
sugyestion that ALS Klinger improperly invoked the dectrine of

collateral estouppel %o rcach her determination to grant summary

decision zr Counrt ».



Respondent next argues that ALJ Klinger'e decision on
Count 3 (creation of false patient records by Lhe insertion of
overlapping time entries) is not supported by the credible evidence
(exception 7), and that his practice o¢f inserting other
anesthesiclegists’ names in patient records similarly did not
create false records (exception 8). We are satisfied that the
findings made by ALJ Klinger were in fact based on the overwhelming
evidence within the record cr=a2ted below. We find ALJ Klinger's
conclusion that Dr. Zahl's regular insertion of overlapping time
periods into patient records, and his practice of inserting the
name of a accond anesthezinlogist 1nte anesthesia records where
that physiclan parformed none =f the anssthesis functions cor ncne
of the recorded intra- or post-coperative anesthesia functions of
induction and monitoring tc unguestionably constitute the
preparation of false and inaccurate patient :records and to
constitute the use and employment o0f dishonesty, deceptivrn,
nisrepresentaticn and professicnal misconduct.

We find the testimony offered by Dr. Lawrence Kushins and
of Dr. Philip Rubinfeld that Dr. Zahl’s practices ceviated from
accepted standards of anesthesia record keeping and that the
entries were misleading to be persuasive, and affirm ALJ Klinger's
cenclusion thast the testimony of Kushins and Rubinfeld was more
reliable than that of Dr. 2ahl’s expert, Dr. Minore (ID, p. 39).
We =also point oul that D2. Kushins and Rubpinfeld’s testimony is
entirely in acccrd with our general knowlcdge and understanding of

13
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the manner in which medical records globally, and anesthasia
records specifically, =are to be prepared, Finelly, we are
constrained to note that the testimony oI Drs. Kushins end
Rubinfeld anc the findings of AL Xlinger ultimately are entirsly
consistent With common~-sense notions of proprietv -— ever, absert
any expert testimeny, we would find Dr. Zzahl’s record-keeping
praczices (particularly nhis practice of inserting the names of
physicians w4o had no involvement in the care of patien=s in the
medical reccrd, in a manner which would suggest to one reading the
ccord that the physician did provide the care charted in the
record) to be misleading, deceptive and dishonest.®
Finally, we rejcet respondent’s claims that there was no
evidence to support the finding that Dr. Zahl knowingly retained
doukle payments in connectioen with the July 1997 services to
patient GOH (exception 10). We have reviewed the Lestimony of Mary
Sues Brittle, and find as did ALJ Klinger that her testimony was
traightforward and belisvable, and agree with ALJ Klinger’'s
conclusion that Brittle’s testimony supperts a finding that Dr.
Zahl did know that two clzims were submitted and twe payments

received o the same claim. Vs. Brittle testified that she called

. Indeed, we find Dr. Zahl’s inpertion of the names of

I
anesthesiologists who were not even on the premises when particular
procedures were perfcrmed, and his iuserticn o6f the name of Dr. Spina in
certain reccrds, where Dr. Spina only visited Ridgedale on twec occasicns
after having applied for per diem employment (and, in facst, was never
employed by Dr, Zahl), to be conduct which can cnly fairly be described
as shocking and outragsous.

14
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Dr, Zahl from his cffice and advised him OF the identicel claims
and the receipt of a double payment fOr the November 1 date of
service: IN response, Dr. Zahl instrucied her to leave the seccnd
check on her desk and teld her he would take care of it. Further,
Dr. Zahl admitted or cross examination that the claim forms were
signed by him and that he knew of bcth of the identical claims
submissions. W thus conclude that there was substantial evidence,
to include Dr. 2zahl’s own admissions and testimeny, that supported
the AT.T'2 econclusion that “Dr. Zahl krowingly retaired the double
payments.

We scimilarly reject respondent’s claim that aLS Klinger
erred when she instructed Ms. Brittle net te answer the guesticn
whether ghe was paid tuv yive aut informatien c¢onecerning Dr. Zahl
{excepticn ¢). Qur review of the recu:rd suggests that raspendent
was clearly embarking on a “fishing expedition”, having no preof cx
evidence to suggest that Ms. 3rittle in fact accepted any such
payments. Ir any event, we ar=z satisfied that the denial of tkre
cross-examination, as well as the related decisien te quask the
subpoena which defernse coungel directed to Mr. MczcKeown, cere
decisions that were well wi<hin the disgretion cf the ALJ.

F:inally, we are =atisfied that the constellation oOf
findings made provides arn adeguate bacis for the conclusion reached
thal Dr. Zahl failled tc maintain good moral ¢haracter. Respondent
argues that the contlusioen 1s srronecus bkecause it is premisad 0N

erroneous findings and conzclusions {exceptionll}, howsver, we have

25
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fcund the ALJ's conclusicons to be firmly suppcrted on the basis of
the record below,.
Penalty Determination

Foolewing entry of our determination to adopt <the
findings of fact and conclusions of law ¢f ALJ Klinger, we afforded
respondent an oppertunity fer a hearing wherein he could present
mitigaticn evidence to ths Board, Four patients then testified on
behalf of Dr. Zanhl.® Each of the patients testified eloquently as
to Dr. Zshl’a oparticular skills as a diagnosticiar and
practitioncr. Several testified that Dr. Zahl was able to diagnecse
conditions that other physicians weres unable.to diagnose. BAll feour
testitied that pDr. Zahl spent significant time with +<ham and
responded to their calls at all times. All beseeched the: Brnard not
te restrict Dr., Zahl’s ability to practice, as they oll sought te
continue to receive unabated care from Dr. zahl.

In addizicn t¢ the patient testimony, letters were

jel

suomitted from 14 individuals and fror ten medicel colleagues of
Dr, Zahl.® The patients who wrote on Dr. Zahl’'s behalf suggested
that Dr. Zahl establ-shed z rapport, with individuals he treated,

was able to diagnose conditions other practitioners could not, ana

? for Dr. Zahl were Kathleen

Ingdivigual patients testifyi
oeL) n and Diana Clark.

Lawscn, Eric Stehling, Scott Vvan M
ke Two of the patient letters wzse from individuals who testified

on Dr. Z2ahl's behalf !specifically, Scott Van Moerkerken and BEric

Stehling) and two were from family members of individuals who restified

on Dr, Zahl’'s behalf (specifically, Karen Van MNcerkerken and Grant

™~ awl

Clark) .

I
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spent significant amounts of time wiih pesple he trcated. Some
individuals who wrote t¢ the Boarc suggested thalL Dr., Zahl had made
unigue and irreplaceable contributicns to his professiovn, his
cemunity and his patients. Others spoke o£ situations where vr.
zahl went tc great lengzhs to help individuals. Dr. Zahl was
described repeatedlvy zs a compassionate and dedicated physician.

physiciar  colleagues noted that Dr. Zahl had
distinguished himself as & leader and +teacher in regicnal,
ophthalmic and cutpatient anesthesia, ang had served as an officer
of the Society of Ambulatory Arnesthesia fa comperent society of the
American Society of Anesthesiolocgy) for eight years as a Treasurer
and an alL Large Director,

Respondent acdditionally offered the testimony of George
Kenny, Esg., Mr. Kenny represented Dx, Zahl in hies civil litigatian
with ELAS. Mr. Kenny testified that, in his opinion, rcependent
had been honest In his dealings with Mr. Karny and was a person of

high veracity.*

The Attorney General raised vigorous objcctions when questions
were asked by dafense counsel whichk nay have scught to elicit z—he terms
of the disability settlement between Dr. Zahl and ELAS. The Attorney
Gereral maintained that respondent had stated in his brief that tre terms
0f that settlement were confidenlizl, and that it would have been
improper for the Board te have been made aware of those terms. While no
testimony was ultimately offersd wva the terme of settlement, we
ncnetheless point out that we consider the terms ¢f any settlement
reached in the disability litigatius to be irrclevant (and would not view
the fact chat Dr. Zahl may have been entitled toc ard/er in fact received
payment on the disability pclicy to be a mitigating factor), for the
reasons set forth in our discussicn above, see discussicn at pgs. 11-12,
infra.
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Respondent’s wife, Margarita Zahl, teostifiea that
respondent was a loving person who went out of Lis way for hi3
patients and those he helped. Mrs, Zahl tSeseached the Board nct to
take an action that would curtail her husband’s 2bility to practice
medicine. Respondent ther read a statement, wherein he urged that
the Board not take action which would effect his ability to
continue to care for kis patients. Respendent pointed out that he
had net narmed any patients, and stated that his patients would be
the unintenced victims of any Eoard action, When asked on cress-

examination whather he had done anything wreorng in this case,

"W r

respondent ccnceded that he made some “mistakes” in regard to
charting, but claimed that he had nar dens anything wrong with
regard te bpilling of Medicare and centinued to maintain that his
statements made to his disabiliiy garrier had been taken out of
context. **

We note that there IS a striking irony in thls cast.

While the letters submitted ané testimeny cffered suggest that Dr.

. On ~ToSSaxamination, the Attorney Genera; referenced wwo
documents which were moved in%te evidencs, R 6 was a Mazch 29, 2000
letter frsm Stuart Minkowitz, Assis-ant U,3. Attorney to Rebert J,
Conroy, edviszing chat the US ARttorney did neot intond tO pursue a civil
action against Dz, Zahl as of the date of the letter :the lettex further
stated that tre decision should nuL Le construed a=z a determinerinn as
tc the merits of trhe allegations that had been investigated, nor would
the decision prohibit the Medicare carrier, the Eealth Zare Finance
Administration or the Department of Heal:zh and FKuman Services Zrom
seeking appropriate administrat.ve relief), R-7 wae a “Respense to a
Motion of Law Gusrdian and Cross Motion” filed by Dr. Zahl on Octeober 18,
2002 ir New York ramily Court. We ordered that R-7 he sealed, as it
included sensitive informztion congerning Dr. Zahl’s custody case being
heard In tne Family Court ¢2 the S.ate of New York.
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4ahl may be a paz.icularly revercd and respected rphysician, Dr,
Zahl’s own misdeeds paiat an entirely different picture of =
fundamentally corrupt and dishonest licenses. We are gonstrained
to point ou- that the fundamental ISSUE we have ccnsidered in
determining penalty to be mated out i1s not whether Dr. Zahl is a
competent practitioner (indeed, :t wa3 stipulated that the safety
or the quality of care provided by respondent to his patients was
never an issue in this case), but rather what sanction i1s necessary
=o redress Cr. Zzhi'’s many misceeds.

We nave czoncluded, as did ALJ Kiinger, that “he panoply
of dishonest acts cemmitted by Dr. Zahl support, 1T not dictate,
imposition O0f the severs penzlty of license revocation. The acte
bespeak 4 fundamental disregard for trutr which is ultimately
inimical to the practics OF medicine. Nothicg presented 1IN
mitigation suggests that Dr., Zahl =ven today undersztands the moral
repugnancy of his multiple acts cf dishonesty and deception. We
agree with the observations and findings set out in ALJ Klinger's
opinion tha: discuss the reasening which underlay  her
recommendation that Dr. Zahl’s license be revoked, and we affirm
her recommendation tha<z Dr. Zanl’s license be presently revoked,

On the question of penalties, we have ceternined to

reduce the reccmrmendation made oy ALS Kliinger that a $35,00C

ot

penalty e assessed and instead impose 2 penalty of 530,000. We do
s¢ based on the Attoesney General’s ana.ysis that the propoeed

penalties on Cuunts € and 7 chould be adjus=ed dawnward from 55000

ie



to 82530, kecause each of those counts were based net o~ multiple
acts but on one misdeed. While we are cognizant thaie we could
substantiaily increase the proposed penzlties con Counts 1 through
5 of the Complaint, as each ¢of these Counts were based on multiple
actions, we agree with ALJ Klinger that assessing penalt:es on tach
individual act, would result in the impecsition of an excessive
penalty, and we ins:ead ratify ALJ Xlinger’s recommendatiosr that
penalties Of 3000 b= assessed on each &f Ceunts 1 through E of the
complaint., We similarly ratify ALJ Klinger’s recommendation that
respondent be required to make restituticn 1IN the amount of $1700
to the Assceciation Master Trust Insurance Compzny.

Finzlly, we rarify ALJ Kiinger’s determinaticn that bDr.
Zahl sheould be assessed costs for the use ©f the State as
authorized pursuvant ¢ N.J.S.A, 48;1-25(d). We decline, however,
L0 presently set the amouial of costs to pbe assessed, in order to
afford respondent an adeguate opportunity to respond eo the
proeposed costs soucht as set forth in e certificatisn of costs
dated Marzh 7, 20C3, submitted by Deputy Attcrney General Harper.
Giver. that the Attcrney General 1is seeking ceosts totaling
$229,369.72 (as of February 28, 2003), to includs in excess oI
§182,000 1IN zttorney’s fees, we will presently =zble making any
determination fixing the ampunt of costs to be awarded so that
respondent may first have an ovportunity tO reply to the Attorney
General’s certificas-mn, should ne have any objecticon to imposition

cf any oOf thc itcmo sought as coste (to include any amounts that

20
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rtifications wnizh may be

may be sought in any supplemantal cost c
filed by the Akttorney General). In such czge, we will then
consider this matzer on thé papers submitced, and enter s

*he amaunt of costs to bs asgsesser.

’-J—
Q)

shin

—r
3}r-

supplemental crder estab
In the event nc written reply 13 received from respondert, :has
Board will assume that the respondent has no gbjectien to any
particular item rlaimed as a ¢ost, in which case & supplemental
Qedeyr will dccus fiwxing whe ~mounk of costs <0 be £25Ses5sed art nhe
amount sought by the Attorxrnay Cenaral. ,Jf

WHEREFORE, it is on this 2  day of Rpril, 2003

ORDERED:

1, The license ot respondent Kenneth 2Jahl, M.D., <o
practice madicine and surgery in the State of New Jersey is hereby
revoked., The revecation shall be effective as of 5:00 p.m. on
Apri: 11, 2003 (thirty days from the cate that the Board’'s decisicr
wag announced On the record). During the periocd between the
announcemant of this Qrder on the recerd (Marceh 12, 2003) and the
effective date of the ravocation, respondent shall neither see nor
trezt any new patients, and respondent shall make arrargemants
during said time period for the transfer of care of his existing
patiants and fnr +ransfier ¢f s3aid patientz’ recerds.

2., Pespondent s hereby essessed sivil penalties in the

amount <f $30,000, Said peralties shall be paid .r full within

thirty days ¢of the date of entry of this Crder, or pursuant te 3
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sessment DI reasonab.e

in

in

echedule of payments, to include an s

interest, which may be deemed zsceptable by the Boarg.

3. Respondent is ordered tc make payment of c£osts for
the use of the State. Resgpoenden:t shall submii, on or hefore ARpril
11, 2003, a written submission setting forth any oblieztions he may
have to any items sought Lo be recovered as ¢osts set forth within
the aartificaticn of costs filed by the Attarney (enaral orn March

FEificatisrs WhEich May

7, 2082, and wirmhin anay supplemeonital mnsr o2
be filecd by the Attorney Saneral. The HBoarad shall thareafler

consides the written submissions of the partics, and zhall, by way

{1
¥
q

ot supplemental order, fix the amount of CoslLs LC e assesse

rhis matter.

4. Respondent shall make resrituticen in the amcunt of

3
]

ce Company. Restitution

{

{11]

$170C to Asscciation Master Trust Insur
shall be tendered witnin thirty days ¢f the date of entry ¢f this
Qrder, and respondent shall provide proof tc the 3oard that

| restitution as ordered herein aas been made,

NEW JERSEY STATE BOARD
CF MEDICAL EXAMINERS

e "WM«/W .Mf r5‘- P

William V. Harrez, M.D., B.L.D,
=0t
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DIRECTIVESAPPLICABLETO ANY MEDICAL BOARD LICENSEE
WHO IS DISCIPLINED OR WHOSE SURRENDER OF LICENSURE
HAS BEEN ACCEPTED

APPROVED BY THE BOARD ON MAY 10,2000

All licensees who are the subject d a disciplinary order of the Board are required to
provide the information required on the Addendum to these Directives. The information
provided will be maintained separately and will notbe part of the public document filed with
the Board. Failureto provide the information required may result in further disciplinary
action for failing to cooperate with the Board, as required by NJJA.C. 13:45C-1 et sea.
Paragraphs 1 through 4 below shall apply when a license is suspended Or revoked or
permanently surrendered, with or without prejudice. Paragraph 5 applies to licensees Who
arethe subject of an orderwhich, while permitting continued practice, contains a probation
O monitoring requirement.

1. Document Return and Agency Notification

The licensee shall promptly forward to the Board office at Post Office Box 183,140 East
Front Street, 2nd floor, Trenton, New Jersey 08625-0183, the original license, current
biennial registration and, if applicable, the original CDS registration. In addition, if the
licensee holds a Drug Enforcement Agency {DEA) registration, he or she shall promptly
advise the DEA of the licensure action. (With respect to suspensions of a finite term, at
the conclusion of the term, the licensee may contact the Board office for the retumn of the
documents previously surrendered to the Board. In addition, at the conclusiond the term,
the licensee should contact the DEA to advise of the resumption of practice and to
ascertain the impact of that change upon his/her DEA registration.)

2. Practice Cessation

The licensee shall cease and desist from engaging inthe practice of medicine inthis State.
This prohibition not only bars a licensee from rendering professional services, but also
from providing an opinion as to professional practice or its application, or representing
him/herself as being eligible to practice. (Although the licensee need not affirmatively
advise patients or others of the revocation, suspension or surrender. the licensee must
truthfully disclose hislher licensure status in response to inquiry.) The disciplined licensee
B also prohibited from occupying, sharing or using office space in which another licensee
provides health care services. The disciptined licensee may contract for, accept payment
from another licensee tor or rent at fair market value office premises and/or equipment.
In no case may the disciplined licensge authorize, allow Or condone the use of histher
provider number by any health care practice or any other licenseeor health care provider.
(In situations where the licensee has been suspended for less than one year, the licensee
may accept payment from another professional who is using his/her office during the
period that the licensee is suspended, for the payment of sataries for office staff employed
at the time of the Board action.)



A licensee whose license has been revoked, suspended for one {1} year or more or
permanently surrendered must remove signs and take affirmative action to stop
advertisements by which hislher eligibility to practice is represented. The licensee must
also take steps to remove his’her name from professional listings, telephone directories,
professional stationery, or billings. f the licensee's name B utilized in a group practice
title, itshall be deleted. Prescriptionpads bearingthe licensee’sname shall be destroyed.
A destruction report form obtained from the Office of Drug Control (973-504-6558) must
be filed. If no other licensee B providing SErvices at the location, all medications must be
removed and returned to the manufacturer, if possible, destroyed or safeguarded. (In
situations where a license has been suspended for less than one year, prescription pads
and medications need not be destroyed but must be secured in a locked place for
safekeeping.)

3. Practice Income Prohibitions/Divestiture of Equity Interest In Professional
Service Corporations and Limited Liability Companies

A licensee shall not charge, receive or share Inany fee for professional services rendered
by him/herself Or others while barred from engaging in the professional practice. The
licensee may be compensatedfor the reasonable value of services lawfully rendered and
disbursementsincurred on a patient's behalf prior to the effective date of the Board action.

A licensee who is a shareholder in a professional service corporation organized to engage
N the professional practice, whose license Is revoked, surrendered or suspended for a
term d one (1) year or more shall be deemedto be disqualified from the practice within the
meaning of the Professional Service Corporation Act. (N.J.S.A.14A:17-11). A disqualified
licensee shall divest him/herself of all financial interest in the professional service
corporation pursuant to N.J.S.A. 14A:17-13(c). A licensee who is a member of a limited
liability company organized pursuant to N.J.S.A. 42:1-44, shall divest him/herself of all
financial interest. Such divestiture shall occur within 90 days following the the entry of the
Order renderingthe licensee disqualifiedto participate inthe applicable form of ownership.
Upon divestiture, a licensee shall forward to the Board a copy of documentation forwarded
to the Secretary of State, Commercial Reporting Division, demonstratingthat the interest
has been terminated. If the licensee is the sole shareholder in a professional service
corporation, the corporation must be dissolved within 90 days of the licensee's
disqualification.

4. Medical Records

If, as a result of the Board's action, a practice is closed or transferred to another location,
the licensee shall ensure that during the three (3) month periodfollowingthe effective date
of the disciplinary order, a message will be delivered to patients calling the former office
premises, advising where records may be obtained. The message should inform patients
of the names and teiephone numbers of the licensee (or hislher attorney) assuming
custody of the records. The same informationshall also be disseminated by means of a
notice to be published at least once per month for three (3) months h a newspaper of
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NOTICE OF REPORTING PRACTICES OF BOARD
REGARDING DISCIPLINARY ACTIONS

Pursuantto NJ.S.A. 52:14B-3(3}, all orders ofthe New Jersey State Board of Medical Examiners are
available for public inspection. Should any inquiry be made concerning the status of a licensee, the
inquirer will be informed of the existence of the order and a copy will be provided if requested. All
evidentiary hearings, proceedings on motions or other applications which are conducted as public
hearings and the record, including the transeript and documents marked in evidence, are available for
public inspection, upon request.

Pursuantto 45 CFR Subtitle A 60.8, the Board Is obligated to reportto the National Practitioners Data
Bank any action relatingto a physicianwhich is based 0n reasons relatingto professional competence
or professional conduct:

1) Which revokes or suspends (or otherwise restricts)a license,
2) Which censures, reprimands or piaces 0N probation,
(3)  Under which a license is surrendered.

Pursuant to 45 CFR Section 61.7, the Board is obligated to report to the Healthcare Integrity and
Protection (HIP) Data Bank, any formal or official actions, such as revocation or suspension of a
itcense({and the length of any such suspension), reprimand, censure or probation or any other loss of
iicense or the rightto apply for, or renew, a iicense of the provider, supplier, Or practitioner,whether by
operation of taw, voluntary surrender, non-renewability, Or otherwise, or any other negative action Or
finding by such Federal or State agency that B publicly available information.

Pursuantto N.J.8.A.45:9-19.13, if the Board refuses to issue, suspends, revokes or otherwise places
conditions on a license or permit, it 1s obligated to notify each licensed health care facitity and health
maintenanceorganization with which a licensee s affiliated and every other board licensee inthis state
with whom he or she is directly associated in private medical practice.

Inaccordance with an agreement with the Federation of State Medical Boards of the United States, a
list of all disciplinary orders are provided to that organization on a monthly basis.

Within the month following entry of an order, a summary of the order will appear on the public agenda
for the next monthly Board meeting and is forwarded to those members of the public requesting a copy.
Inaddition, the same summary wilt appear in the minutes of that Board meeting, which are also made
available to those requesting a copy.

Within the month following entry of an order, a summary of the order will appear in a Monthly
Disciplinary Action Listing which is made available to those members of the pubiic requesting a copy.

On a periodic basis the Board disseminates to its licensees a newsletter which includes a brief
description of all of the orders entered by the Board.

From time to time, the Press Office of the Division of Consumer Affairs may issue releases including
the summaries of the content of public orders.

Nothing herein Is intended in any way to limit the Board, the Division or the Attorney General from
disciosing any public document.
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ADDENDUM

Any licenseewho is the subject of an order of the Boardsuspending, revoking or otherwise
conditioning the license, shall provide the following information at the time that the order
B signed, if it is entered by consent, Or immediately after service of a fully executed order
entered after a hearing. The information required here is necessary for the Boardto fulfill
its reporting obligations:

Social Security Number':

LH the Name and Address of any and all Health Care Facilities with which you are
affiliated:

List the Names and Address of any and all Health Maintenance Organizations with which
you are affiliated:

Provide ?henames and addresses of every person with whom you are associated in your

professional practice: (You may attach a btank sheet of stationery bearing this
information).

! Pursuant to 45 CFR-Subtitte A Section 61.7 and 45 CFR Subtitle A
Section 60.8, the Board is required to obtain your Social Security Number and/or
federal taxpayer identification number in order to discharge its responsibitity to report
adverse actions to the National Practitioner Data Bank and the HIP Data Bank.
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